
TO: Government Law Section Amicus Committee 

FROM: Eric D. Williams 

DATE: 06/___/2024 

RE: Update on GLS Amicus Committee Actions Since June 2023 

MEMORANDUM 

GLS was invited or permitted to submit amicus curiae briefs in 5 cases since June 

24, 2023. Of those 5 cases, the Government Law Selection approved and completed the 

submission of 2 amicus briefs jointly with the Michigan Municipal League:  

Jostock v Mayfield Township and A2B Properties, in which the Supreme Court 

invited the MTA, MML, GLS, and the Real Property Law Section to file amicus briefs 

answering (1) whether MCL 125.3405 allows for uses not otherwise authorized in a 

particular zone; (2) what mechanism was used to authorize the current use as a dragway, 

and whether that mechanism is available to authorize or expand the use of the appellant’s 

property; (3) whether operation of the dragway is an authorized use under C-2; and (4) 

whether the township’s conditional rezoning of the appellant’s property is valid under 

MCL 125.3405. GLS answered: (1) No (2) Nonconforming use and Conditional Rezoning 

Agreement (3) No (4) Yes; validity should be determined by the Township Zoning Board 

of Appeals. Oral argument was heard on Jostock v Mayfield on April 17th. The Court has 

not decided on the case yet. 

Sakorafos v Lyon Township and Dandy Acres, in which the Supreme Court 

granted a joint motion filed by GLS and MML to submit an amicus brief supporting 

neither party, but instead asking the Supreme Court to vacate certain language from the 



Court of Appeals’ opinion that allows for private citizens to establish standing to bring a 

public nuisance action by using the aggrieved party status rather than the special 

damages standard. GLS and MML argued that the Supreme Court should reclarify that 

private citizens must establish special damages that differ in kind and degree from others 

in the community in order to have standing to bring a public nuisance action. The amicus 

brief was accepted for filing by the MSC on April 3, 2024. 

GLS may join the MML in authoring an amicus brief in Midwest Valve & Fitting 

Company v City of Detroit, a case revolving around whether certain challenged annual 

charges billed by the City of Detroit violate: (1) the Headlee Amendment; and/or (2) the 

Prohibited Taxes by Cities and Villages Act, MCL 141.91. GLS, MML, MTA, and MI 

Realtors were invited by the Court to file amicus briefs.  Appellant’s brief was filed on 

May 19, 2024, Appellee’s brief was due June 9 but has not yet been filed; amicus briefs 

are due 21 days after the Appellee’s brief is filed. 

GLS has not acted on the Order inviting interested parties to file amicus briefs in 

Heos v City of East Lansing, another case revolving around an alleged Headlee 

Amendment violation. This case was brought by a citizen of East Lansing, on behalf of 

all others similarly situated, alleging certain fees on a utility bill to be a tax that was not 

voted on by the citizens. The Supreme Court has invited interested parties to file amicus 

briefs addressing: (1) the criteria for determining when a pass-through fee imposed by a 

local government on a business or utility should be considered a tax paid by a customer; 

(2) whether, in the context of a utility rate, a utility customer may challenge an improper 

pass-through fee as an improper rate in an action against the utility; (3) if so, what effect, 



if any, the availability of that challenge has on the analysis and governing timelines for a 

customer pursuing recovery from a local government of an improper fee paid to the 

utility; (4) what authority provides the plaintiff with standing to pursue recovery of an 

improper tax under MCL 141.91; and (5) whether there is case law supporting the 

plaintiff’s argument that the six-year period in MCL 600.5813 applies to his MCL 141.91 

claims, and if there is any case law supporting a different period of limitations. The MSC 

ordered supplemental briefs by the parties. Appellant’s supplemental brief was filed on 

June 6, Appellee’s brief is due June 27, and amicus briefs are due 21 days after Appellee’s 

brief is filed. 

On May 29, 2024, the Michigan Supreme Court invited the Michigan Townships 

Association and GLS to file amicus briefs in the case of Village of Kalkaska v Michigan 

Municipal League Liability and Property Pool. The Village of Kalkaska implemented a 

lifetime benefits program for its employees in 1996 and discontinued the program in 2015 

by way of a resolution. The employees whose benefits were discontinued sued the Village 

for breach of contract and the Village sued the MMLLPP for failing to cover the judgment 

and settlement costs. At issue in this case is (1) whether the insurance policy provides 

coverage for the claims at issue that arose from the appellee’s 2014 Resolution 

Discontinuing Trust and Agency Fund and Retirees’ Health Insurance; and (2) whether 

the Court of Appeals correctly reversed and remanded for entry of judgment for the 

appellee. Supplemental briefs were requested by the MSC on May 29, 2024 but neither 

party has filed a supplemental brief yet. 

Copies of the Supreme Court Orders and the GLS amicus briefs are attached.  



GLS authorized an amicus brief in Pinewood Circle v City of Romulus, an appeal 

from the MTT, but GLS’s participation was not relayed to the author and GLS was not 

included as an amici. The amicus brief was filed jointly by the MTA and the MML on 

March 13th.  

Cullen Harkness, Albion City Attorney and member of the MAMA listserv, 

mentioned Mars Herbs LLC et al v Leoni Township as a potential amicus brief that will 

address whether the Right to Farm Act preempts a Township’s Zoning Ordinance under 

the MMFLA and MRTMA. The Court has not issued an Order for briefs in this case. 

 

GLS Meetings:  

 March 2, 2024 – GLS authorized participation in Pinewood Circle amicus brief 

 February 9, 2024 – GLS authorized participation in Sakorafos amicus brief 

 January 6, 2024 – GLS authorized participation in Jostock amicus brief 

  

 



Guidelines and case selection criteria  
for requests for amicus curiae briefs  

to the Government Law Section 
 
 In reviewing a request or invitation to file an amicus curiae brief, the Government 
Law Section Council and its Amicus Committee should consider the following questions 
and criteria.   
 
1. Review the written request or application for an amicus curiae brief, and request 
a telephone appearance by a representative of the requesting party or agency.  
 
2. Identify the government law issue involved in the case, and evaluate the 
significance of the government law issue to the Government Law Section.  
 
3. Evaluate the statewide impacts of a government law case that may  
 (a)  resolve a conflict in case law 
 (b)  decide a matter of first impression 
 (c)  overrule established precedent 
 (d)  modify or extend existing law  
 (e)  construe a significant government law statute 

(f) construe a section of the Michigan Constitution that establishes or affects 
government law, or local governmental units or agencies  

 
4. What is the potential risk of a decision that will have broad negative ramifications 
or consequences to the affected government law or governmental units, and will the 
litigants adequately inform the court of the potential negative ramifications or 
consequences? 
 
5. Who is requesting an amicus brief from the GLS, such as the Michigan Supreme 
Court, a litigant, an agency or association like the Michigan Township Association, the 
Michigan Municipal league, or another section of the State Bar?  
 
6. Will the briefs of the parties or other amici adequately address the government 
law issues in the case? 
 
7. What are the time constraints on providing an amicus curiae brief? 
 
8. Who is willing and able to write the amicus curiae brief? 
 
9. What is the estimated cost of preparing and filing the amicus curiae brief? 



 
10. Are there opportunities to join with other organizations in preparing an amicus 
curiae brief, and sharing the cost? 
 
11. Are there government law issues that should be addressed by taking a neutral 
stance rather than supporting one party or any party? (not yet adopted) 
 



Michigan Supreme Court 
Lansing, Michigan 

 
Elizabeth T. Clement, 

  Chief Justice 
 

Brian K. Zahra 
David F. Viviano 

Richard H. Bernstein 
Megan K. Cavanagh 
Elizabeth M. Welch 

Kyra H. Bolden, 
Justices 

 

 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 

foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 

 

April 25, 2024 

s0320 

Order  

 

 

 

Clerk 

April 25, 2024 

 
165763  
 
 
 
JAMES HEOS, Individually and on  
Behalf of All Others Similarly Situated, 

Plaintiff-Appellant, 
 
v        SC: 165763 
        COA: 361138  

Ingham CC: 20-000199-CZ 
CITY OF EAST LANSING, 

Defendant-Appellee.  
 
_________________________________________/ 
  
 On order of the Court, the application for leave to appeal the April 13, 2023 

judgment of the Court of Appeals is considered.  We direct the Clerk to schedule oral 

argument on the application.  MCR 7.305(H)(1).  The parties shall file supplemental briefs 

in accordance with MCR 7.312(E), addressing:  (1) the criteria for determining when a 

pass-through fee imposed by a local government on a business or utility should be 

considered a tax paid by a customer; (2) whether, in the context of a utility rate, a utility 

customer may challenge an improper pass-through fee as an improper rate in an action 

against the utility; (3) if so, what effect, if any, the availability of that challenge has on the 

analysis and governing timelines for a customer pursuing recovery from a local 

government of an improper fee paid to the utility; (4) what authority provides the plaintiff 

with standing to pursue recovery of an improper tax under MCL 141.91; and (5) whether 

there is case law supporting the plaintiff’s argument that the six-year period in 

MCL 600.5813 applies to his MCL 141.91 claims, and if there is any case law supporting 

a different period of limitations.   

 

 Persons or groups interested in the determination of the issues presented in this case 

may move the Court for permission to file briefs amicus curiae. 

 

CLEMENT, C.J., not participating due to a potential interest in the controversy. 
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Michigan Supreme Court 
Lansing, Michigan 

 
Elizabeth T. Clement, 

  Chief Justice 
 

Brian K. Zahra 
David F. Viviano 

Richard H. Bernstein 
Megan K. Cavanagh 
Elizabeth M. Welch 

Kyra H. Bolden, 
Justices 

 
 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

October 18, 2023 
b1011 

Order  

 
 

 

Clerk 

October 18, 2023 
 
165770  
 
 
 
RONALD A. JOSTOCK and SUSAN J. 
JOSTOCK, 
  Plaintiffs-Appellees, 
 
v        SC:  165770 
        COA:  362635 

Lapeer CC:  21-054778-AA 
MAYFIELD TOWNSHIP and MAYFIELD 
TOWNSHIP BOARD OF TRUSTEES, 
  Defendants, 
 
and 
 
A2B PROPERTIES, LLC,  
  Defendant-Appellant. 
 
_______________________________________/ 
 

On order of the Court, the application for leave to appeal the June 1, 2023 judgment 
of the Court of Appeals is considered, and it is GRANTED.  The parties shall address:  (1) 
whether MCL 125.3405 allows for uses not otherwise authorized in a particular zone; 
(2) what mechanism was used to authorize the current use as a dragway, and whether that 
mechanism is available to authorize or expand the use of the appellant’s property; 
(3) whether operation of a dragway is an authorized use under C-2; and (4) whether the 
township’s conditional rezoning of the appellant’s property is valid under MCL 125.3405.  
The time allowed for oral argument shall be 20 minutes for each side.  MCR 7.314(B)(1). 
 

The Michigan Townships Association, the Michigan Municipal League, the 
Government Law Section of the State Bar of Michigan, and the Real Property Law Section 
of the State Bar of Michigan are invited to file briefs amicus curiae.  Other persons or 
groups interested in the determination of the issues presented in this case may move the 
Court for permission to file briefs amicus curiae. 



Michigan Supreme Court 
Lansing, Michigan 

 
Elizabeth T. Clement, 

  Chief Justice 
 

Brian K. Zahra 
David F. Viviano 

Richard H. Bernstein 
Megan K. Cavanagh 
Elizabeth M. Welch 

Kyra H. Bolden, 
Justices 

 
 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

May 29, 2024 
b0522 

Order  

 
 

 

Clerk 

May 29, 2024 
 
166213  
 
 
 
VILLAGE OF KALKASKA, 
  Plaintiff-Appellee, 
 
v        SC:  166213 
        COA:  359267 

Kalkaska CC:  20-013389-CK 
MICHIGAN MUNICIPAL LEAGUE 
LIABILITY AND PROPERTY POOL, 
  Defendant-Appellant. 
 
_________________________________________/ 
 
 On order of the Court, the application for leave to appeal the August 31, 2023 
judgment of the Court of Appeals is considered.  We direct the Clerk to schedule oral 
argument on the application.  MCR 7.305(H)(1).  The parties shall file supplemental briefs 
in accordance with MCR 7.312(E), addressing: (1) whether the insurance policy provides 
coverage for the claims at issue that arose from the appellee’s 2014 Resolution 
Discontinuing Trust and Agency Fund and Retirees’ Health Insurance; and (2) whether the 
Court of Appeals correctly reversed and remanded for entry of judgment for the appellee. 

 
The Michigan Townships Association and the Government Law Section of the State 

Bar of Michigan are invited to file briefs amicus curiae.  Other persons or groups interested 
in the determination of the issues presented in this case may move the Court for permission 
to file briefs amicus curiae. 



Michigan Supreme Court 
Lansing, Michigan 

 
Elizabeth T. Clement, 

  Chief Justice 
 

Brian K. Zahra 
David F. Viviano 

Richard H. Bernstein 
Megan K. Cavanagh 
Elizabeth M. Welch 

Kyra H. Bolden, 
Justices 

 
 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

April 12, 2024 
b0409 

Order  

 
 

 

Clerk 

April 12, 2024 
 
165726  
 
 
 
MIDWEST VALVE & FITTING COMPANY, 
and all others similarly situated, 
  Plaintiff-Appellant, 
 
v        SC:  165726 
        COA:  358868 

Wayne CC:  18-014337-CZ 
CITY OF DETROIT, 
  Defendant-Appellee. 
 
_________________________________________/ 
 
 On order of the Court, the application for leave to appeal the June 1, 2023 judgment 
of the Court of Appeals is considered.  We direct the Clerk to schedule oral argument on 
the application.  MCR 7.305(H)(1).  The parties shall file supplemental briefs in accordance 
with MCR 7.312(E), addressing whether the challenged annual charges violate: (1) the 
Headlee Amendment, Const 1963, art 9, § 31; and/or (2) the Prohibited Taxes by Cities 
and Villages Act, MCL 141.91.  

The Michigan Municipal League, the Michigan Township Association, the 
Government Law Section of the State Bar of Michigan, and Michigan Realtors are invited 
to file briefs amicus curiae.  Other persons or groups interested in the determination of the 
issues presented in this case may move the Court for permission to file briefs amicus curiae. 
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STATE OF MICHIGAN 
IN THE SUPREME COURT 

__________________________________________ 
FRANK SAKORAFOS and ELAINE 
TSAPATORIS, 
 

 Plaintiffs-Appellees, 
v 
 
CHARTER TOWNSHIP OF LYON, THE 
BOARD OF TRUSTEES OF THE CHARTER 
TOWNSHIP OF LYON, and JOHN DOLAN, 
 
 Defendants-Appellees, 
and 
 
56560 LLC, DANDY ACRES SMALL ANIMAL 
HOSPITAL PLLC d/b/a The Dog Lodge, 
THERESA McCARTHY, and TERRENCE 
“TERRY” McCARTHY, 
 
                          Defendants-Appellants. 

  Supreme Court Case No. 166511 
 
  Appeal from:  

Michigan Court of Appeals, Case No. 
362192; and  
Oakland County Circuit Court, Case No. 
21-189644-CH 

 
 
AMICUS CURIAE1 BRIEF ON BEHALF OF THE GOVERNMENT LAW SECTION OF 
THE STATE BAR OF MICHIGAN AND THE MICHIGAN MUNICIPAL LEAGUE IN 

SUPPORT OF APPLICATION FOR LEAVE TO APPEAL 
 

***ORAL ARGUMENT NOT REQUESTED*** 
 
William K. Fahey (P27745) 
Christopher S. Patterson (P74350) 
David J. Szymanski, Jr. (P86525) 
Fahey Schultz Burzych Rhodes PLC 
Attorneys for Amicus Curiae 
4151 Okemos Road, Okemos, MI 48864 
(517) 381-0100 
wfahey@fsbrlaw.com  
cpatterson@fsbrlaw.com 
dszymanski@fsbrlaw.com 

 
1 No counsel for a party to this appeal authored this brief in whole or in part. No counsel or party 
to this appeal made a monetary contribution towards the preparation of this brief. MCR 
7.312(H)(5). 
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MCL 125.3407. ....................................................................................................... 8 
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vi 

STATEMENT OF JURISDICTION 

The Government Law Section of the State Bar of Michigan and the Michigan Municipal 

League (collectively, “Amici”) adopt the Statement Identifying Order Appealed From as set forth 

by Defendants-Appellants (“Defendants”) in their Application for Leave to Appeal which 

Plaintiffs-Appellees (“Plaintiffs”) do not dispute and adopt as their Statement of Jurisdiction. 
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vii 

STATEMENT OF QUESTIONS PRESENTED 

1. Whether pursuant to MCR 7.305(H)(1) this Court should vacate the incorrect analysis 

and conclusions provided by the Court of Appeals in remanding the case to the trial 

court to determine whether Plaintiffs can prove peculiar damages that are different both 

in degree and in kind? 

Appellants’ answer:  Yes. 
Appellees’ answer:  No. 
Amici answer:  Yes. 

2. Alternatively, whether pursuant to MCR 7.305(B) there are grounds for this Court to 

grant review when the relevant issues relate to what a private individual must prove to 

bring an action to enforce an alleged violation of a zoning ordinance under MCL 

125.3407?  

Appellants’ answer:  Yes. 
Appellees’ answer:  Unknown. 
Amici answer:  Yes. 
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STATEMENT OF INTEREST OF AMICI 

The Michigan Municipal League is a non-profit Michigan corporation whose purpose is 

the improvement of municipal government and administration. Its membership is comprised of 

approximately 516 Michigan cities, townships, and villages. The Michigan Municipal League 

operates a Legal Defense Fund that is intended to represent its member cities, townships, and 

villages in litigation of statewide significance. 

The Government Law Section of the State Bar of Michigan is a voluntary membership 

section of the State Bar of Michigan that is comprised of approximately 1,186 attorneys who 

generally represent the interests of government corporations, including cities, townships, and 

villages throughout the state. The focus of the Government Law Section of the State Bar of 

Michigan is centered on the laws, regulations, and procedures that impact local governmental 

units. The position expressed by the Government Law Section of the State Bar of Michigan in this 

amicus curiae brief is not the position of the State Bar of Michigan. 

Amici have a specific interest in this case because it addresses who has standing to petition 

the Court for public nuisance claims that are based upon alleged violations of a zoning ordinance 

adopted under the Michigan Zoning Enabling Act (“MZEA”). Local governments have a 

significant interest in ensuring that private individuals can only bring public nuisance actions for 

zoning ordinance violations in the narrow manner this State’s jurisprudence permits. This 

maintains the MZEA’s complex and complete regulatory framework so as to not usurp the 

authority and responsibility of local zoning administrators, planning commissions, zoning boards 

of appeal, and legislative bodies. An expansion of standing in the manner contemplated would 

erode the discretion that has been afforded to local governments. Amici believe the Court of 

Appeals erred in its analysis and conclusions of the appropriate standard for private individuals to 
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bring public nuisance claims based upon alleged zoning violations by including analysis 

inconsistent with standing for public nuisances. 

Amici write in support of neither party on the merits of the appeal and request this Court 

correct the errors of the Michigan Court of Appeals. 

INTRODUCTION 

Michigan public nuisance law allows private individuals to bring lawsuits for violations of 

zoning ordinances only if they are able to prove peculiar damages that differ “not only in degree, 

but in kind, from that which must be deemed common to all.” Board of Water Comm’rs v Detroit, 

117 Mich 458, 463 (1898). This well-established doctrine of standing has allowed private 

individuals to bring actions for public nuisances arising from alleged zoning violations in 

exceptional circumstances, and provided a mechanism for trial courts to gatekeep private 

individuals from complaining of generalized grievances. The Court of Appeals’ published opinion 

in this case provided incorrect analysis and conclusions as to how the test should be applied based 

on the disputed facts of the case. 

The dispute in this case is between homeowners and a veterinary clinic that operates a dog 

kennel. The homeowners purchased property located adjacent to the veterinary clinic and quickly 

became frustrated with the barking, noise, and amount of activity that comes from the commercial 

property. The veterinary clinic has been a longstanding land use in the community for many years 

and was overwhelmed with complaints by the new homeowners. Lyon Charter Township 

thoroughly reviewed complaints by the homeowners and concluded: (1) the noise emanating from 

the veterinary clinic was insufficient to constitute a violation of any ordinances; and (2) the 

veterinary clinic was a lawful nonconforming use under the Lyon Charter Township Zoning 

Ordinance (the “Zoning Ordinance”). The Township further explained that even if the land use 
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were in some way unlawful, it would be barred from taking enforcement actions against the dog 

kennel because of the amount of time that has passed.  

Plaintiffs disagreed with the perspective of the Township and chose to file suit alleging a 

public nuisance, pursuant to MCL 125.3407, for an alleged violation of the Zoning Ordinance. To 

establish standing, however, Plaintiffs were required to prove peculiar damages that were different 

in degree and in kind. The trial court dismissed the public nuisance claims made by Plaintiffs under 

MCL 125.3407 for a lack of standing. 

The Court of Appeals explained the trial court applied the incorrect test by applying the 

aggrieved party test this Court announced in Saugatuck Dunes Costal Alliance v Saugatuck 

Township, 509 Mich 561 (2022). The case was remanded by the Court of Appeals for the trial 

court to apply the correct test for standing in the context of private individuals seeking to bring 

public nuisance actions. In the process, however, the Court of Appeals chose to include analysis 

on how to apply the test to the facts of this case: 

Under the test for standing, an adjoining landowner is likely to be determined to be 
affected by the nuisance created by a zoning violation in a manner distinct from the 
general public.  

… 
Thus, a plaintiff’s injury need not be unique in the community to confer standing 
to abate a nuisance per se. 

… 
Plaintiffs’ damages need not be singular to confer standing to bring a nuisance 
claim; the fact that other nearby residents also may have suffered ill effects from 
the dog kennel does not defeat plaintiffs’ standing to bring a suit alleging nuisance. 

… 
Moreover, plaintiffs’ status as an adjacent property owner lends support to the 
finding that plaintiffs have demonstrated special damages different from injury 
suffered by others in the community generally. [COA Op, p 14-16.] 
 

The analysis the Court of Appeals provided—in a published opinion—is without support in 

Michigan law and liberalizes the standing test. The analysis implies adjoining landowners who 
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face similar harm to many in the local community may have standing to bring claims under 

MCL 125.3407. That is wrong. 

 Amici believe the errors of the Court of Appeals are properly resolved by this Court 

vacating the language of the Court of Appeals providing incorrect analysis and conclusions on 

remand. Alternatively, Amici request this Court to grant leave to appeal and review the decision of 

the Court of Appeals.   

STATEMENT OF FACTS AND PROCEEDINGS2 

The facts of this case are not of particular importance to the main point Amici address in 

this brief, which is that the Court of Appeals erred in providing analysis related to the application 

of the standing doctrine. The facts of this case, however, are relevant to explaining the concerns 

of Amici in broadening the standing doctrine for private individuals seeking to bring public 

nuisance claims for violations of zoning ordinances. The facts most relevant to this concern are 

those presented by the Township to the Court of Appeals. Amici restate those facts here, modified 

as necessary to place them in context in front of this Court. 

In the early 2010s, Plaintiffs moved into a home in the Township that is located near a 

veterinary clinic that has been operating since the 1970s. Plaintiffs believe that their veterinary 

clinic neighbor is operating a dog kennel in violation of the Zoning Ordinance. Around 2014, 

Plaintiffs began to complain to the Township about a variety of things—noise, lighting, zoning—

and the Township repeatedly told Plaintiffs that the Township disagrees, and that there is no noise 

code violation, no lighting code violation, and no zoning ordinance violation to successfully 

enforce against Defendants. To clarify the history of veterinary operations on the property, a 

 
2 Citations to the appendix are not included. These, however, are the facts presented to the trial 
court below by the Township and all citations to documentation is included in that filing. 
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veterinary clinic has been operated since 1975 and animal boarding has been ongoing since 1976. 

Defendants have continued this land use since its acquisition of the property in 2003; the Zoning 

Ordinance’s definition of “veterinary clinic” included “overnight boarding of animals.” 

Faced with continuing complaints from Plaintiffs, the Township conducted a thorough 

review of the property and land use. Plaintiffs received a letter from the Township Attorney on 

February 12, 2018, and again on June 12, 2020, responding to the Plaintiffs’ complaints. The letter 

explained that the Township considered the Defendants’ boarding of animals as a lawful non-

conforming use. Dissatisfied with the Township’s decision, Plaintiffs decided to sue everyone. 

On August 20, 2021, Plaintiffs filed this lawsuit in the Oakland County Circuit Court 

alleging claims of (Count I) Abatement of Nuisance Per Se – MCL 125.3407; (Count II) Nuisance 

Per Se – Damages; (Count III) Civil Conspiracy; (Count IV) Deprivation of Civil Rights; (Count 

V) Mandamus; and (Count VI) Motion for Appointment of Oakland County Prosecutor or 

Michigan Attorney General to Prosecute the Abatement of the Nuisance. 

Plaintiffs’ complaint alleges that in early 2003 or early 2004, Dr. Theresa McCarthy and 

her entity purchased the veterinary practice doing business as “Dandy Acres.” In July 2013, Dr. 

Theresa McCarthy formed 56560 PLLC to purchase the property. In 2013, Defendants began 

operating a kennel on the property. In January 2014, Defendants advertised its Dog Lodge at 

Dandy Acres kennel operation on Facebook. Plaintiffs allege that in 2015, the Township received 

complaints about Dandy Acres operating as a kennel and that the Township investigated such 

complaints.  

Plaintiffs claimed to have suffered damages since “later 2013 or early 2014” in the form of 

being exposed to dogs barking. Plaintiffs also assert that their injuries are the same or similar to 

complaints of other members of the public, including allegations of: 
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• “noise complaints from neighbors”; 
 

• “many noise complaints from residents”; 
 

• The relief sought by Plaintiffs “is essential to … the Plaintiffs’ and the Township’s 
citizens”; 

 
• Plaintiffs seeking enforcement of the Township Zoning Ordinance as the Plaintiffs 
interpret it to “protect adjacent and nearby properties occupants’ rights to the quite 
enjoyment of their homes”; 
 
• Plaintiffs asserting that the Township Zoning Ordinance provisions are to provide 
for “notice to nearby residents. . .that a hearing is scheduled” and “at such hearings, 
residents and interested persons may address the board …”; and 
 
• Plaintiffs claiming the Township’s position with respect to its Zoning Ordinance 
is “an abandonment of its own residents.” 

 
Soon after answering the complaint, Defendants moved to dismiss all of the Plaintiffs’ claims 

against them under MCR 2.116(C)(5) (lack of standing), MCR 2.116(C)(7) (governmental 

immunity), and MCR 2.116(C)(8) (failure to state a claim upon which relief can be granted). 

The trial court issued a 14-page Opinion and Order, granting summary disposition of all 

claims in favor of Defendants. An appeal followed. The Court of Appeals affirmed the trial court 

in all aspects except for Plaintiffs’ claims related to a public nuisance. The Court of Appeals 

explained the trial court applied the wrong standard in determining whether Plaintiffs have 

standing to bring a public nuisance action and remanded to the trial court. Defendants filed an 

Application for Leave to Appeal in this Court on January 2, 2024. 

STANDARD OF REVIEW 

The question of whether this Court should accept this case for review is governed by MCR 

7.305(B). The issues involved in this case are related to decisions on motions for summary 

disposition, which are reviewed de novo by this Court. American Federation of State, Co and Muni 

Employees v Detroit, 468 Mich 388, 398 (2003). 
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ARGUMENT  

I. THIS COURT SHOULD VACATE THE COURT OF APPEALS’ INCORRECT 
ANALYSIS RELATED TO THE APPLICATION OF THE TEST FOR STANDING 
OF PRIVATE INDIVIDUALS SEEKING TO BRING PUBLIC NUISANCE 
CLAIMS UNDER MCL 125.3407. 

The Court of Appeals in this case recognized the trial court erred by not applying the well-

established special damages test under Michigan public nuisance law: 

The trial court granted defendants' motions for summary disposition with respect 
to Counts I - III of plaintiffs' complaint, holding that plaintiffs had not demonstrated 
special damages and therefore did not have standing to bring the action. In reaching 
this conclusion, however, the trial court applied the aggrieved party test applicable 
to a party seeking to appeal a zoning decision under MCL 125.3605. The trial court 
concluded that because plaintiffs had not demonstrated unique damages as 
described in the aggrieved party test, they lacked standing to initiate suit for 
nuisance. In doing so, the trial court clearly erred. The correct standard is whether 
plaintiffs "can show damages of a special character distinct and different from the 
injury suffered by the public generally." [COA Op, p 15-16.] 
 

The case was remanded by the Court of Appeals to the trial court to evaluate standing through 

the application of the correct test: 

The portion of the trial court's order granting the Dandy Acres defendants summary 
disposition of plaintiffs' nuisance claim is vacated, and this matter is remanded to 
the trial court for reconsideration of the motion, applying the correct test for 
standing … [COA Op, p 24.] 
 

That was all that was required to correct the errors below and remand the case to the trial court. 

The Court of Appeals, however, went further and provided incorrect analysis and conclusions 

when reviewing the disputed facts of the case.  

 The Court of Appeals’ analysis wrongly signals that Plaintiffs are likely to have suffered 

special damages because they are adjoining landowners, and it is inconsequential that others in the 

community complain of the same harm: 

Under the test for standing, an adjoining landowner is likely to be determined to be 
affected by the nuisance created by a zoning violation in a manner distinct from the 
general public.  
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… 
Thus, a plaintiff’s injury need not be unique in the community to confer standing 
to abate a nuisance per se. 

… 
Plaintiffs’ damages need not be singular to confer standing to bring a nuisance 
claim; the fact that other nearby residents also may have suffered ill effects from 
the dog kennel does not defeat plaintiffs’ standing to bring a suit alleging nuisance. 

… 
Moreover, plaintiffs’ status as an adjacent property owner lends support to the 
finding that plaintiffs have demonstrated special damages different from injury 
suffered by others in the community generally. [COA Op, p 14-16.] 
 

The crux of Amici’s position is that this analysis by the Court of Appeals—in a published 

opinion—is inconsistent with the historical standing test applied to private individuals seeking to 

bring public nuisance actions under MCL 125.3407. Amici seek this Court to vacate that portion 

the Court of Appeals’ decision set forth above related to any analysis applying the facts of the case 

to the standing test.3 

A. The Court of Appeals’ Decision Misguides the Trial Court Related to Standing 
for Private Individuals Bringing Public Nuisance Claims Under MCL 
125.3407.  

This Court first recognized the right of private individuals to bring actions for public 

nuisances in the late-1800s: 

It is true, a public nuisance may at the same time be a private nuisance, and an 
individual who suffers peculiar damages – that is damages peculiar to himself – 
may have his action; but, before such action can be maintained, it must be shown 
that the damage which the complainant suffers differs not only in degree, but in 
kind, from that which must be deemed common to all. [Board of Water Comm’rs 
of Detroit v Detroit, 117 Mich 458, 461-62 (1898) (emphasis supplied).] 

 

 
3 This Court has the authority to vacate parts of the Court of Appeals’ decision pursuant to MCR 
7.305(H)(1). See, e.g., Dep’t of Licensing & Regulatory Affairs v Jankowski (In re Jankowski), 
507 Mich 1013 (2021) (“we VACATE that part of the Court of Appeals’ judgment relying on its 
case law to hold …”). 
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This Court later recognized this right extends to private individuals bringing actions to abate public 

nuisance arising from the violation of a zoning ordinance. Morse v Liquor Control Com, 319 Mich 

52 (1947). The application of the test has always focused on whether complaining individuals can 

prove peculiar harm that is different both in degree and in kind from the community.4 See Towne 

v Harr, 185 Mich App 230 (1990); Ansell v Delta Planning Comm’n, 332 Mich App 451 (2020). 

 The Court of Appeals’ opinion, in contrast, implies the primary focus is placed on the 

neighbor’s proximity to the alleged zoning violation: 

Under the test for standing, an adjoining landowner is likely to be determined to be 
affected by the nuisance created by a zoning violation in a manner distinct from the 
general public.  

… 
Moreover, plaintiffs’ status as an adjacent property owner lends support to the 
finding that plaintiffs have demonstrated special damages different from injury 
suffered by others in the community generally. [COA Op, p 14, 16.] 
 

These conclusions place form over substance. It distracts from the relevant inquiry, i.e., whether a 

complaining party has suffered peculiar harm that is different in degree and in kind, and instead 

emphasizes whether Plaintiffs are near an alleged zoning ordinance violation.  

It is crucial for this Court to correct this erroneous guidance provided by the Court of 

Appeals because the mere fact one adjoins a piece of land allegedly in violation of a zoning 

ordinance does not indicate they have suffered peculiar damages; the focus must be on the actual 

injuries being alleged and then determine whether they differ in degree and in kind from the 

community generally. In the view of Amici, allowing nearby property owners to establish standing 

based on proximity to the alleged zoning ordinance violation will diminish the significant 

 
4 Note, any complaining property owner is required to meet the threshold requirements of standing 
established otherwise, including suffering a sufficient injury-in-fact to invoke the power of the 
trial court. See Lansing Sch Educ Ass’n v Lansing Bd of Educ, 487 Mich 349 (2010). 
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requirement that private individuals have had to satisfy to bring a public nuisance action under 

Michigan law for over a century. Board of Water, 117 Mich 458; Ansell,  332 Mich App 451. 

 The Court of Appeals’ decision further provided analysis related to evaluating what it 

means if others in the community suffered a similar harm: 

Thus, a plaintiff’s injury need not be unique in the community to confer standing 
to abate a nuisance per se. 
… 
Plaintiffs’ damages need not be singular to confer standing to bring a nuisance 
claim; the fact that other nearby residents also may have suffered ill effects from 
the dog kennel does not defeat plaintiffs’ standing to bring a suit alleging nuisance. 
[COA Op, p 15-16.] 
 

The problem with this language is it wrongly implies that a commonly shared injury can be a basis 

for standing. Board of Water, 117 Mich at 463 (damages must not be those “deemed common to 

all”). To the contrary, complaining of generalized grievances has routinely been a basis for 

Michigan courts to dismiss for a lack of standing. Towne, 185 Mich App 230; Ansell, 332 Mich 

App at 461. 

In Ansell, for example, the Court of Appeals held neighbors near wind turbines could not 

maintain an action for public nuisances because they could not “specify who among them will 

clearly experience such noise or flicker above ordinances levels in connection with a particular 

proposed turbine.” Id. at 461. The result made sense because the neighbors were plainly 

complaining of harm that all in the nearby community suffered from—essentially the definition of 

a public grievance. The injuries were those that were common to all in the community. Under the 

view the Court of Appeals expressed in this case, however, a landowner particularly close to a 

wind turbine could explain that as an adjoining landowner they are “likely to be determined to be 

affected by the nuisance” differently than others, and “the fact other nearby residents also may 

have suffered” from the wind turbines does not defeat their claims. Allegations that the wind 
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turbines make it difficult for the landowners to enjoy their backyard, like Plaintiffs in this case, 

would support standing.  

 Contrary to the analysis of the Court of Appeals, the fact that others in the community 

complain of the same injuries is a relevant factor to consider on remand. To the extent the 

complaints are so numerous that the trial court determines they are an injury that is “common to 

all,” Plaintiffs’ claims would be correctly dismissed for a lack of standing. Board of Water, 117 

Mich at 462.5 

 The bottom line is the Court of Appeals’ analysis is not in line with the historical test at 

common law for public nuisance claims brought by private individuals for zoning ordinance 

violations. It implies adjoining landowners who face similar harm to many in the local community 

have standing to bring claims under MCL 125.3407. The language in the decision will completely 

misdirect courts, counsel, and litigants in analyzing what is required to prove special damages to 

bring public nuisance claims under MCL 125.3407. Litigants will point to their proximity to the 

alleged zoning ordinance violation and argue that their proximity alone is necessary and sufficient 

to establish special damages. The Court of Appeals’ statements in its decision are the error that 

must be corrected. 

Vacating the incorrect analysis and conclusions would not change the judgment of the 

Court of Appeals. The case would be remanded to the trial court to apply the correct standard. To 

 
5 This is not to say Plaintiffs would have no recourse under the law. Plaintiffs could pursue a 
private nuisance action, Adkins v Thoms Solvent Co, 440 Mich 293, 302 (1992) (“A private 
nuisance is a nontrespassory invasion of another’s interest in the private use and enjoyment of 
land” that has “evolved as a doctrine to resolve conflicts between neighboring land uses”), or seek 
recourse at the ballot box, Towne, 185 Mich App at 233 (“Although it is seemingly unjust to deny 
the plaintiffs standing to seek abatement of the instant nuisance, we note that plaintiffs are not 
without recourse. However, plaintiffs’ recourse must be achieved through their township officials 
…”).  
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the extent an appeal then ensues, the Court of Appeals can at that time appropriately address the 

facts—as evaluated by the trial court in the first instance—to the legal standard. 

* * * 

 The Court of Appeals provided incorrect analysis and conclusions to the trial court when 

remanding this case. Amici seek this Court to vacate any analysis provided by the Court of Appeals 

related to applying the test to the disputed facts of case, specifically including vacating the 

following four sentences of the Court of Appeals’ decision: 

Under the test for standing, an adjoining landowner is likely to be determined to be 
affected by the nuisance created by a zoning violation in a manner distinct from the 
general public.  
… 
Thus, a plaintiff’s injury need not be unique in the community to confer standing 
to abate a nuisance per se. 
… 
Plaintiffs’ damages need not be singular to confer standing to bring a nuisance 
claim; the fact that other nearby residents also may have suffered ill effects from 
the dog kennel does not defeat plaintiffs’ standing to bring a suit alleging nuisance. 
… 
Moreover, plaintiffs’ status as an adjacent property owner lends support to the 
finding that plaintiffs have demonstrated special damages different from injury 
suffered by others in the community generally. [COA Op, p 14-16.] 

II. ALTERNATIVELY, THIS COURT SHOULD GRANT REVIEW BASED ON 
THERE BEING FOUR GROUNDS PURSUANT TO MCR 7.305. 

The Michigan Court Rules provide that this Court may grant review of a case when the 

appropriate grounds are presented. MCR 7.305(B). This case presents four grounds and Amici urge 

this Court to grant review in the event it chooses not to vacate the incorrect analysis and 

conclusions provided by the Court of Appeals. The four grounds that warrant this Court granting 

review are discussed immediately below. 
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A. MCR 7.305(B)(2): Local Units with Zoning Authority Have a Significant 
Public Interest in this Court of Appeals’ Published Decision.  

The main issue in this case—what must private individuals prove to bring public nuisance 

actions for alleged violations of zoning ordinances—is of significant public interest to Amici. This 

is because Amici seek to ensure that only those who are able to prove peculiar damages that differ 

in degree and in kind are able to bring public nuisance actions for alleged violations of zoning 

ordinances. Allowing adjoining landowners—merely based on that status alone—would depart 

from this well-established test under Michigan law and open the floodgates to litigation between 

neighbors. These concerns from a public interest perspective are straightforward. The typical role 

of a municipality is to enact, interpret, and enforce its zoning ordinance. Broad standing for private 

individuals to bring these types of claims would allow private individuals to step into the shoes of 

a zoning administrator and seek to adjudicate zoning ordinance violations themselves. This would 

usurp the function and discretion of municipalities and turn the doctrine of public nuisances on its 

head by allowing for public nuisance claims to be resolved largely between private litigants. 

B. MCR 7.305(B)(3): The Standing Test for Public Nuisance Claims Under MCL 
125.3407 Includes Zoning and Standing Principles of Major Significance to 
this State’s Public Nuisance Jurisprudence.  

This case involves this State’s public nuisance jurisprudence as it relates to violations of 

zoning ordinances. In a different but somewhat similar context, this State’s zoning jurisprudence 

was recently altered by this Court’s decision in Saugatuck Dunes. This Court addressed in 

Saugatuck Dunes Coastal Alliance v Saugatuck Township, 509 Mich 561 (2022) “what it means 

to be aggrieved for purposes of appealing certain land-use decisions to a zoning board of appeals” 

under MCL 125.3604(1), 125.3605, and 125.3606. Id. at 568. That decision has been wrongly 

applied to this State’s public nuisance jurisprudence, especially in the context of private 
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individuals seeking to bring public nuisance actions for violations of zoning ordinances. That much 

was recognized by the Court of Appeals in this very case (COA Op, p 15 (“[T]he trial court in this 

case conflated the test for standing with that of aggrieved party status”)). The error by the trial 

court, however, is not isolated. See e.g., Pigeon v Ashkay Island (Docket No. 366537) (appealing 

a trial court’s determination that plaintiff did not have a specific harm required to assert a public 

nuisance claim). 

In Ashkay Island, the plaintiff appealing the trial court’s decision was straightforwardly 

arguing Saugatuck Dunes applies: 

The trial court took an overly restrictive view of standing—contrary to the Supreme 
Court’s direction in Saugatuck Dunes—by hinging its ruling upon a supposed lack 
of “actual harm” to Plaintiff. [Appellant Br, p 26.] 
 

The defendant recognized the difference in the aggrieved party standard and standing for asserting 

a public nuisance claim, but the plaintiff responded by stating even though there was a distinction, 

the requirements are functionally the same: 

Defendant takes issue with Mr. Pigeon’s reliance on Saugatuck Dunes because it 
addresses “aggrieved party” standing for purposes of challenging a zoning board of 
appeals decision, but that inquiry is functionally the same as it is for evaluating the 
existence of “special damages” for purposes of standing to assert a nuisance per se 
claim based on an ordinance violation. In both scenarios, the requirement is to show 
harm distinct from the public at large. [Appellant Reply Br, n 5.] 
 

The plaintiff in Ashkay Island noted Teets v T-Mobile Century, LLC, __ F Supp 3d __; 2023 WL 

4735301 (ED Mich 2023), is making the argument Saugatuck Dunes applies to the analysis of 

standing in public nuisance actions. In that case, a federal district court was considering whether 

removal to federal court was appropriate. Id. at 2. It noted that Saugatuck Dunes established the 

“special damages” standard for standing in public nuisance actions. Id. at 16-17. After Saugatuck 

Dunes, this issue can become more commonplace as trial courts are faced with attempting to apply 
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the special damage requirement developed at common law for public nuisance actions, including 

and especially those under MCL 125.3407. 

 This case consequently is of great significance in this State’s jurisprudence because it 

represents the intersection of public nuisance law and zoning law. Amici believe that this case 

presents an opportunity for this Court to clarify the application of Saugatuck Dunes in the context 

of public nuisance law. 

C. MCR 7.305(B)(5)(a): The Court of Appeals’ Decision Includes Clearly 
Erroneous Analysis and Will Cause a Material Injustice as Binding Authority 
to Trial Courts.  

The Court of Appeals in this case clearly erred, as explained. The errors relate to the 

incorrect analysis and conclusions provided by the Court of Appeals related to what factors to 

consider when private individuals are attempting to prove they have standing to bring a public 

nuisance claim for an alleged violation of a zoning ordinance. The focus must be on the actual 

injury—not the proximity of the landowner to the alleged violation. Allowing Plaintiffs to establish 

standing merely based on the proximity to the alleged zoning ordinance violation would result in 

a material injustice by allowing a claim to proceed in contrast to well-established precedent that 

demands a different analysis that focuses on the harm suffered. It will also create a material 

injustice through a multiplicity of actions in trial courts by adjoining landowners who believe they 

have suffered special damages entitling them to bring a public nuisance action. 

D. MCR 7.305(B)(5)(b): The Court of Appeals’ Decision Conflicts with Ansell, 
and Other Cases that Have Established the Standing Doctrine Under MCL 
125.3407. 

The decision of the Court of Appeals conflicts with the well-established test for private 

individuals seeking to bring public nuisance actions for violations of zoning ordinances because it 
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focuses on the status of the complaining individuals and not the actual injury. Furthermore, the 

language used by the Court of Appeals in this case creates confusion when compared to recent 

cases under the standing doctrine. As explained, the Court of Appeals in Ansell stated that 

adjoining landowners to a wind turbine alleged to be in violation of a zoning ordinance were only 

presenting general grievances. Ansell, 332 Mich App at 461. In contrast, the Court of Appeals in 

this case stated that adjoining landowners to a dog kennel alleged to be in violation of a zoning 

ordinance are likely suffering special damages. The Court of Appeals’ decision in this case 

condones adjacent property owners, with little additional application of the special damage 

requirements, to bring public nuisance claims for zoning ordinance violations. It is difficult to 

square the two cases, both of which were recently decided by the Court of Appeals. 

CONCLUSION AND RELIEF REQUESTED 

The Court of Appeals erred by providing incorrect analysis and conclusions in this case 

related to what is required for a private individual to bring a public nuisance claim under MCL 

125.3407. This Court should correct the errors of the Court of Appeals pursuant to MCR 

7.305(H)(1) by vacating all parts of the Court of Appeals’ opinion that provide analysis and 

conclusions to the trial court related to the disputed facts of the case, including the following four 

sentences:  

Under the test for standing, an adjoining landowner is likely to be determined to be 
affected by the nuisance created by a zoning violation in a manner distinct from the 
general public.  

… 
Thus, a plaintiff’s injury need not be unique in the community to confer standing 
to abate a nuisance per se. 

… 
Plaintiffs’ damages need not be singular to confer standing to bring a nuisance 
claim; the fact that other nearby residents also may have suffered ill effects from 
the dog kennel does not defeat plaintiffs’ standing to bring a suit alleging nuisance. 

… 
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Moreover, plaintiffs’ status as an adjacent property owner lends support to the 
finding that plaintiffs have demonstrated special damages different from injury 
suffered by others in the community generally. [COA Op, p 14-16.] 
 

Alternatively, this Court should grant review of the case for the grounds presented consistent with 

MCR 7.305(B). 
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QUESTIONS PRESENTED AND STATEMENT OF JURISDICTION 
 

The Michigan Municipal League and the Michigan Townships Association 

concur with the jurisdictional statements of both the City of Romulus (the “City”) and 

Pinewood Circle LLC (“Petitioner”).   

They further incorporate and defer to the Counter-statement of Questions 

Presented set forth by the City in its Brief on Appeal, and would answer each question 

in the same manner as the City. 
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I. INTEREST OF AMICI CURIAE 

The Michigan Municipal League (the “League”) is a non-profit Michigan 

corporation, the purpose of which is the improvement of municipal government and 

administration through cooperative effort.  Its membership comprises 524 Michigan 

local governments, of which 478 are also members of the Michigan Municipal League 

Legal Defense Fund.  The Michigan Municipal League operates its Legal Defense 

Fund through a board of directors.  The purpose of this Legal Defense fund is to 

represent the member local governments in litigation of statewide significance.  This 

Brief is authorized by the Legal Defense Fund’s Board of Directors.1 

The Michigan Townships Association (the “Association”) is a Michigan non-

profit corporation whose membership consists of more than 1,235 townships within 

the State of Michigan (including both general law and charter townships) joined 

together for the purposes of exchanging information and providing education and 

guidance to and among township officials to enhance the administration of township 

government services in Michigan.  The Association, established in 1953, is widely 

recognized for its expertise with regard to municipal issues.  Through its legal defense 

fund, the Association has participated as amicus curiae in numerous state and federal 

                                            
1 The Board of Directors' membership includes: MML President, Barbara Ziarko; 
MML Executive Director, Daniel P. Gilmartin; MML General Counsel, Christopher 
Johnson; and the officers and directors of the Michigan Association of Municipal 
Attorneys; Nick Curcio, City Attorney, South Haven, New Buffalo, and Allegan; 
Rhonda Stowers, City Attorney, Davison; Suzanne Curry Larsen, City Attorney, 
Marquette; Jill H. Steele, City Attorney, Battle Creek; Thomas R. Schultz, City 
Attorney, Farmington and Novi; Lauren Trible-Laucht, City Attorney, Traverse City; 
Ebony L. Duff, City Attorney, Oak Park; Steven D. Mann, City Attorney, Milan; Amy 
Lusk, City Attorney, Saginaw; and Laurie Schmidt, City Attorney, St. Joseph. 
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cases presenting issues of statewide significance to Michigan townships.  This Brief 

is authorized by the Association. 

The members of both the League and the Association have strong interests in 

this Court’s disposition of the issues presented by Petitioner’s appeal.  Assessors are 

officials selected and employed by the members of the League and the Association.  

The efficient and accurate work of assessors is essential to support the core operations 

of, and to pay for the services provided by, municipal government.   

The issues raised by Petitioner’s appeal are not unique to multi-tenant 

commercial properties.  Petitioner’s challenge, if successful, could have implications 

for all real and personal property taxed in the State of Michigan across each of the 

League and Township’s member jurisdictions. Through local and state government, 

all citizens and visitors to the State of Michigan benefit from the ad valorem taxes on 

property.   

The amici support the position of the City, and desire foremost to assure 

adherence to the core requirement under Michigan law that assessments should be 

accurate.  Assessors must not be afraid of preparing the most accurate possible 

assessments in uncapping years lest they face claims that they are “chasing sales” by 

reflecting an assessment that is too close to a recent sale value. Under-assessment of 

a property means that citizens receive fewer services and benefits, and that those 

other citizens with accurate assessments shoulder more than their fair share of the 

burden for those services and benefits.   
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II. SUMMARY OF ARGUMENT 

True cash value means true cash value.  It does not mean previous cash value. 

Michigan property must be uniformly assessed based on its true cash value.  

This is commanded by the Constitution: “The legislature shall provide for … the 

proportion of true cash value at which … property shall be uniformly assessed.”  

Const 1963, art 9, § 3. And it is commanded by state law, which establishes this 

uniform assessment level at 50% of true cash value.  MCL 211.27a(1).  Uniformity of 

assessment starts with an accurate determination of true cash value. 

The General Property Tax Act (“GPTA”) does not say that a property’s true 

cash value cannot equal its sale price.  It says that a property’s sale price shall not be 

its “ presumptive” true cash value, and that assessors must use the “same valuation 

method” to value the property as used for other properties in the same classification. 

MCL 211.27(6).  If sale price and true cash value are the same after these valuation 

methods are applied, this does not offend GPTA. 

The undisputed evidence, as reflected in the record cards submitted and relied 

upon by both parties, shows that for the 2021 tax year the City’s assessor applied the 

same valuation method to all 32 properties in the subject property’s ECF 

neighborhood.  They show that each property was reviewed as part of the 

establishment of a new ECF neighborhood (“COM-APARTMENTS”), including both 

the properties in that neighborhood that sold, and those that did not sell. 

The assessor estimated a higher true cash value for Petitioner’s property as 

compared to the prior year in that process.  The Tribunal held that there was no 
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violation of § 27(6) by that correction.  The same valuation method (the cost 

approach), the same software, and the same market information was used for each 

property in the class.  Reviewing the record cards to confirm the assessor reviewed 

each property and applied a common valuation method as required by § 27(6) does 

not require any credibility determination, and there was no genuine issue of material 

fact remaining that should allow Petitioner’s claim to survive. 

Petitioner does not challenge that the true cash value is correct.  It complains, 

in fact, because the value is correct.  It does not want to pay taxes on the correct, 

higher true cash value.  It wants the old, incorrect lower value. 

That remedy is not available.  The assessor and the Tribunal are not required 

to restore an incorrect value or to turn a blind eye to factors influencing property 

values in uncapping years by § 27(6) of GPTA.  Doing so would create dis-uniformity 

in favor of transferred properties, in violation of the Constitution. 

The Tribunal’s granting of summary disposition in favor of the City should be 

upheld. 
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III. STATEMENT OF FACTS AND PROCEEDINGS AND STANDARD OF 
REVIEW 

The League and Association incorporate and defer to the Counterstatement of 

Facts and Proceedings and Standard of Review set forth by the City in its Brief on 

Appeal. 

IV. ARGUMENT 

A. Section 27(6) forecloses only a presumption that the sale price is the true 
cash value; it does not foreclose the two values from being the same. 

There is a reason Petitioner cites no published authority even suggesting that 

an assessment that approximates sale value in an uncapping year is improper.  There 

is no such authority. 

Without citing to any supporting case law, legislative history, or other 

authorities that actually disclose legislative intent on these issues, Petitioner 

repeatedly claims that allowing assessors to “chase sales” is against legislative intent.  

(See Appellant Br., p. 11, 18.)  It correctly notes that the “words expressed in the 

statute” are the best indicators of legislative intent,2 but then it ignores those words: 

Neither the Michigan Constitution nor the General Property Tax Act anywhere 

includes the phrase “chasing sales.”  The City aptly points out that the phrase is not 

present in § 27(6) of GPTA, which is the statute on which Petitioner’s entire claim is 

premised. (See Appellee Br., p. 11.) 

                                            
2 See Appellant Br., p. 18 (citing SBC Health Midwest, Inc v City of Kentwood, 500 
Mich 65, 70-71; 894 NW2d 535 (2017)). 
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Section 27(6) of GPTA instead states that “the purchase price paid in a transfer 

of property is not the presumptive true cash value of the property transferred.”  MCL 

211.27(6) (emphasis added).  It also requires that “an assessing officer shall assess 

that property using the same valuation method used to value all other property of 

that same classification in the assessing jurisdiction.” MCL 211.27(6). 

Under any plain and reasonable reading of Section 27(6), the purchase price of 

a property can be considered—it just cannot be presumed to establish true cash value.  

The purchase price paid for a property is plainly market evidence of a property’s 

value; the rule against its presumptive use is not designed to protect new purchasers 

from undue attention as Petitioner claims, but to recognize the limitations inherent 

in relying on a single point of market evidence to the exclusion of others.  See 

Antisdale v Galesburg, 420 Mich 265, 278; 362 NW2d 632 (1984) (explaining that the 

reason for the rule against presumption is that “the ultimate sale price of the 

property, as a result of many factors, personal to the parties or otherwise, might not 

be its ‘usual’ price”).   

While not addressed in published authority, the Court of Appeals has 

addressed § 27(6) in unpublished decisions and confirmed this interpretation.  As 

detailed in a decision issued subsequent to the STC’s equally non-binding 2005 STC 

Directive on which Petitioner repeatedly relies,3 “although the sale or purchase price 

                                            
3 The 2005 STC Directive relied on by Petitioner does not counsel otherwise—it does 
not, e.g., suggest that there is anything improper in an assessed value being reached 
that approximates the sale value, provided traditional review and appraisal methods 
have been employed.   
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is not conclusive evidence of the true cash value …, Michigan law does not prohibit 

the Tax Tribunal from relying on a property’s sale or purchase price to establish the 

true cash value.”  Golf Course Properties, LLC v Tyrone Tp, unpublished opinion per 

curiam of the Court of Appeals, issued June 12, 2008 (Case No. 274923), 2008 WL 

2389482, * 2.4  Citing § 27(6) and explaining further, the court there stated: “Michigan 

law simply does not presume that the sale or purchase price of a property is the true 

cash value of the property.”  Id. (emphasis added).  The Court of Appeals in that 

instance affirmed the Tribunal, holding that it committed no error in relying on sale 

price as a “last resort” after the Tribunal reviewed and found other appraisal evidence 

and testimony inconsistent or incredible.  Id.5 

In theory, a property’s true cash value is an objective reality—ascertainable 

not only by the assessor but by anyone willing to compile and review the evidence.  It 

should not, then, be surprising or give rise to suspicion one whit when an assessor, 

applying traditional valuation methods, reaches similar conclusions of value as a 

sophisticated buyer who has recently performed diligence on what a property is 

worth.  Indeed, that is precisely the point of estimating “true cash value.” 

                                            
4 See Amici Appendix, at p. MML App 1. 

5 See also Patru v City of Wayne, unpublished opinion per curiam of the Court of 
Appeals, issued February 18, 2020 (Case No. 346894), 2020 WL 815784, *5 (finding 
Tribunal committed no error of law where it “considered … evidence of the 2015 
purchase price for the property,” but also “gave greater weight to the evidence” 
presented in the taxing unit’s sales-comparison approach to valuation) (emphasis 
added).  See Amici Appendix, at p. MML App 4. 
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All that the first sentence of § 27(6) precludes is the situation in which an 

assessor skips other traditional methods of valuation applied to other similarly 

classified properties in preparing a record card and directly adopts the sale value as 

her value.  Reading § 27(6) in this manner does not render it a nullity as Petitioner 

suggests—the statute still requires that assessors “show their work” in applying the 

same valuation method as applied to other properties in the same classification.  (See 

Appellant’s Br., p. 18.)  Here, as shown by the record cards relied upon by both parties 

and ultimately by the Tribunal in granting summary disposition, the assessor 

skipped nothing.   

The Tribunal explains that it reached its determination to award summary 

disposition to the City once it realized that the parties each planned to rely on their 

commonly submitted record cards.  (MTT Dkt. # 63, Tribunal Final Opinion and 

Judgment, pp. 21-22.)  It finds: “Respondent created a new ECF for use in adjusting 

the cost of the depreciated improvements for all such properties for the 2021 tax year, 

which required a review of all such properties, including the subject and the other 

property that sold, that resulted in changes to the subject as well as the other non-

sold properties in the new ECF neighborhood.”  Id.  Each of these points is 

ascertainable from the record cards, which show that each of the ECF neighborhood 

properties was reviewed and annually re-assessed to the exclusion of none.  This 

requires no credibility determination because the record cards show the work. 

The Tribunal was right in finding there was no genuine issue of material fact 

to support a violation of MCL 211.27(6), and summary judgment should be affirmed. 
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B. The Constitution is satisfied when properties are assessed at 50% of 
their true cash value as determined by uniform method. 

1. A property’s True Cash Value is not impacted by whether it has 
undergone an uncapping event. 

Before proceeding with a discussion of uniformity requirements, some 

discussion of the meaning of “true cash value” and how it is determined is helpful.  

“True cash value” has a specific meaning that does not change based on 

whether a property is in an uncapping year or not.  By statute, “true cash value” is 

“the usual selling price …, being the price that could be obtained for the property at 

private sale, and not an auction sale [except as otherwise stated by statute] … or at 

a forced sale.” MCL 211.27(1).  It is to be determined annually and retrospectively as 

of the prior December 31 (“tax day”).  MCL 211.2(2), MCL 211.10.  The assessor shall 

annually consider a variety of statutorily identified factors (e.g., “existing use,” 

“location,” “present economic income of structures”) and must use their professional 

judgment and experience to weigh and consider other factors: “No single factor is 

intended to be conclusive as to value,” and there are multiple factors within that must 

be considered for each specific property.”  Safran Printing Co v City of Detroit, 88 

Mich App 376, 380; 276 NW2d 602 (1979).  “Basically, all related factors are to be 

considered.”  Id. 

Each property’s true cash value should reflect “the “approach that most 

accurately reflects the value of the property.”  Forest Hills Co-Operative v City of Ann 

Arbor, 305 Mich App 572, 593; 854 NW2d 172 (2014).    Ultimately, each property 

must be valued in such a manner as to “provide the most accurate valuation under 

R
E

C
E

IV
E

D
 by M

C
O

A
 3/13/2024 7:41:40 PM



10 

the individual circumstances,” and the “final estimate of true cash value must 

represent the physical real estate and all the interests, benefits, and rights inherent 

in ownership of the subject real property.”  Meadownlanes Ltd Dividend Housing 

Ass’n v City of Holland, 437 Mich 473, 502; 473 NW2d 636 (1991) (emphasis added). 

2. Petitioner has presented no evidence of dis-uniform assessment. 

Without any evidence that Petitioner’s property—or any other property in the 

ECF neighborhood—is actually being assessed at anything other than 50% of true 

cash value, Petitioner insists that it is entitled to relief in the form of a reduced true 

cash value conclusion reached by neither the Tribunal nor the assessor.   The basis 

for its claims is that the assessor violated “constitutionally required uniformity 

principles” by nefariously “manipulating” characterizations for Petitioner’s property 

but not others.  (Appellant Br., pp. iv, 3.)  It asserts the constitutional uniformity 

principles that afford it relief in such circumstances are embodied in § 27(6).  (Id.) 

But to read Section 27(6) in the manner Petitioner suggests would hinder, 

rather than promote, the Constitution’s uniformity requirements.  In Petitioner’s 

formulation, an assessor should be discouraged or even wholly barred from re-

characterizing uncapped properties and uncapped properties alone.  Such a rule will 

naturally result in dis-uniformity.  Perversely, it would make under-assed properties 

more valuable in the marketplace if the assessor was discouraged from correcting roll 

values in uncapping years lest they face a “chasing sales” challenge.  Sophisticated 

buyers recognizing the true value of a property would pay more for properties where 

the assessor was known to have erred.  Far from “protecting” purchasers of bona fide 

value as Petitioner claims, the model advanced by Petitioner would harm fellow 
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taxpayers and give unfair advantages to the owners and purchasers of under-

assessed properties. 

Uniformity, as a constitutional requirement, must be understood in the context 

of the other key requirement set forth in the Constitution’s property tax provision: 

that property be assessed based on its true cash value.  Const 1963, art 3, § 9.  This 

pre-eminent concern with true cash value reflects the underpinnings of ad valorem 

taxation, which literally means to tax to the value of the property.  The Michigan 

Constitution compels “uniform general ad valorem taxation,” starting with a 

determination of true cash value: “The legislature shall provide for the determination 

of true cash value of such property” and “the proportion of true cash value at which 

such property shall be uniformly assessed, which shall not, after January 1, 1966, 

exceed 50 percent ….”  Const 1963, art 9, § 3 (emphasis added).  The legislature, in 

turn, provides for uniformity by requiring assessments at 50% of true cash value, 

equalized by class.  MCL 211.27a(1) (property is to be assessed at 50% of its true cash 

value); MCL 205.737(1) (same); MCL 211.34 and 211.34c (property is to be equalized 

by class). 

The Michigan Constitution requires equal treatment of similarly situated 

taxpayers,6 but no taxpayers are truly the same in all respects: each parcel of real 

property is unique.7   The only way to assure similar treatment is to assure that each 

                                            
6 See Armco Steel Corp v Dep’t of Treasury, 419 Mich 582, 592; 358 NW2d 839 (1984). 

7 See In re Smith Trust, 480 Mich 19, 26-27; 745 NW2d 754 (2008) (“Land is presumed 
to have a unique and peculiar value, and contracts involving the sale of land are 
generally subject to specific performance.”) 
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factor that adds value is considered and reconsidered annually to assure that a 

property’s valuation is accurate based on developments in the market and 

comparisons to other similar properties.   

It thus bears repeating that Petitioner has not presented evidence that the 

assessor’s estimate of true cash value for the subject or other properties in the same 

ECF neighborhood are in any way incorrect.  Petitioner is entitled to a uniform 

assessment based on true cash value under Const 1963, art 9, § 3—not to an 

assessment based on values determined in prior years or determined using only 

partial information for the subject. 

The Tribunal, seeing no evidence of dis-uniform assessment based on true cash 

values, made the proper determination in granting summary disposition to the City. 

3. Uniformity in the method of assessment does not require an 
assessor to turn a blind eye to incorrect characterizations or to 
give each property the same amount of attention. 

Petitioner cites to Titus v State Tax Commission, 374 Mich 476, 480; 132 NW2d 

647 (1965) and Edward Rose Bldg Co v Independence Twp, 463 Mich 620, 639-640; 

462 NW2d 325 (1990) for the proposition that “[t]he constitutional rule of uniformity 

has been correctly interpreted to mean not only uniformity in the rate of taxation, but 

also uniformity in the mode of assessment.”  (Appellant’s Br., p. 11 (citing 374 Mich 

476, 480; 132 NW2d 647 (1965).) 
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But neither of these cases compels the reading of §27(6) urged by Petitioner.  

In Titus,8 the appraiser split the City of Lansing into five regions, re-assessing one 

fifth of the City annually using updated mass appraisal techniques without 

conducting any review of other properties.  This “one-fifth at a time” approach was 

the crux of the uniformity violation at issue.  374 Mich App 476, 477-480.   

Similarly, in Edward Rose, the assessor variously valued vacant property lots 

based on who owned them—applying one valuation based on a theory that commonly 

owned lots would sell in a “mass sale” market and that other lots would sell 

individually for more.  463 Mich at 639-640. 

There is no claim that the assessor here did not conduct an annual review of 

each property (as was the case in Titus)—Petitioner’s claim, which is unsupported in 

the record card evidence in any event, is that its property received more annual 

reconsideration than other properties.  No case, statute, or Constitutional provision 

supports a claim in these circumstances.  Otherwise, every homeowner whose 

assessor spent twenty minutes inspecting their porch and pole barn would have a 

uniformity claim with respect to those properties where the assessor spent only five 

minutes. 

                                            
8 Three years after Titus, in a case not mentioned by Petitioner, the Supreme Court 
specifically noted that “a uniform approach to valuation does not always result in 
uniform assessment.”  Fischer-New Center Co v Michigan State Tax Commission, 380 
Mich 340, 369-370; 157 NW2d 271 (1968).  It advised that “[w]hile uniform approach 
may be desirable, it is not the ultimate goal of valuation”—instead, “the ultimate goal 
is uniform true cash values.”  Id.  The Court thus countenanced the use of multiple 
valuation methods with greater flexibility “depending on the nature of the particular 
property.”  Id. 
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There is also no claim here as in Edward Rose that the assessor relied on two 

different market sets in establishing her assessment—Petitioner does not contest 

that the market information came from the same single Marshall Swift Valuation 

Service data contained in the STC’s assessing manual. 

Given the lack of evidence of actual dis-uniformity in method of the types 

observed in Titus and Edward Rose, as well as the lack of any claim by Petitioner 

that its property has been assessed at anything other than its true cash value, 

summary disposition was appropriate in favor of the City, and the Tribunal’s 

summary disposition for the City should be affirmed. 

C. Petitioner is not entitled to an assessment based on an incorrect true 
cash value. 

The non-binding, potentially defunct9 2005 STC Directive on which Petitioner 

principally relies for its claim does not support Petitioner’s request for relief.  That 

is, even in circumstances where the STC believes that an assessor has improperly 

“single[d] out … sale properties in general … while disregarding properties which 

have sold,” the STC does not state that it will ever require an assessor to revert to a 

lower true cash value conclusion.  (Appellant’s Appx, p. 31a.)  The STC advises that 

an assessor may face licensing consequences for such conduct, but it does not state 

that the value conclusions reached by an assessor in such circumstances are to be 

disregarded or reversed.  Id.  

                                            
9 The STC does not rescind directives when superseded or abandoned. 
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The Directive is ultimately non-binding on both this Court and the Tribunal.  

Lockhart v Ontanagon Tp, 341 Mich App 588, 592; 991 NW2d 261 (2022).10  The 

Tribunal found the Directive “does not conflict” with state law, but if the Directive 

had required an assessor to turn a blind eye to factors influencing value in an 

uncapping year—or had it required the STC or the Tribunal to adhere to an 

incomplete and idiosyncratic value as a remedy for a perceived violation of “sale 

chasing”—the Tribunal would have had every reason to reach a different conclusion.  

(See Tribunal Final Opinion and Judgment, p. 19.)  

Ultimately, the 2005 STC Directive states a “concern” with “the practice of 

singling out sale properties for inspection to determine whether there is some error 

in the assessment … while disregarding properties which have not sold.”  (Appellant 

Appx, p. 30a. (emphasis added))  The assessor did not single out the subject for 

inspection in 2020.  (The property was not even inspected in 2020.)  And the assessor 

did not disregard other properties—each was reviewed as part of establishing the new 

ECF neighborhood.  The Directive further does not address the situation where an 

assessor, having already inspected a property in a year prior, now feels differently 

about the property’s characteristics after reviewing a multitude of other properties in 

the same market.   

The Constitution is satisfied when local assessors first determine each 

property’s true cash value (MCL 211.27), then assess each property at a uniform 

                                            
10 Further, only the Tribunal, and not the STC, is the final agency for the 
administration of property tax laws.  MCL 205.735(1). 
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proportion of that value (50%) (MCL 211.27a(1)). That is precisely what happened 

here.  It would not be present where Petitioner, putting forth no evidence that its 

property’s true cash value is wrong, obtains a remedy that reverts the value to some 

lower figure based on a selective and partial review not applied to other properties in 

the same ECF neighborhood. 

V. CONCLUSION 

If Petitioner disagrees with the results of the assessor’s methods or 

characterizations, it has a plain remedy available to it—one equally available to every 

property owner, lessee, and other person with sufficient standing in relation to a 

property: to initiate a valuation appeal.11 

In a valuation appeal, the Petitioner’s property would be subject to an 

independent determination of value by the Tribunal.  See MCL 205.735(1). The 

Tribunal, in determining the true cash value used for assessment, would be free to 

consider multiple valuation methods and market information going far beyond the 

Marshall and Swift Valuation information used by the assessor.12  The Tribunal’s 

independent determination of value does not offend uniformity: the Tribunal’s 

                                            
11 In a valuation appeal, the assessor’s determination is also not afforded presumptive 
validity.  MCL 211.27(1).  Like an assessor with a sale price, however, the Tribunal 
can reach the same conclusion as the assessor when the evidence supports doing so.  
Pontiac Country Club v Waterford Tp, 299 Mich App 427, 435-436; 830 NW2d 785 
(2013). 

12 Under the cost approach, each property’s assessed value must reflect that property, 
“not a mechanical” or rote calculation “but a critical analysis of the property in its 
market on the appraisal date to determine whether cost should be adjusted upward 
or downward to take account of market conditions.”  Meijer Inc v City of Midland, 240 
Mich App 1, 10; 610 NW2d 242 (2000). 
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valuation determination assures merely that the property will be uniformly assessed 

at 50% of its true cash value as required by the Constitution.  See MCL 211.27a(1). 

Ultimately, Petitioner does not want uniformly assessed ad valorem taxes.  It 

wants a remedy that would restore a prior year’s under-assessment (at least until the 

taxable value of its property is once again capped).   

The Tribunal was right to reject Petitioner’s uniformity claims.  The amici 

support the City’s position and request for relief seeking affirmance of the Tribunal’s 

granting of summary disposition to the City. 

Submitted Respectfully, 

DICKINSON WRIGHT PLLC 

/s/ Ryan M. Shannon 
Ryan M. Shannon (P74535) 
Counsel for Amici Curiae 
 Michigan Municipal League and 
 Michigan Townships Association 
123 W. Allegan St., Ste. 900 
Lansing, MI 48933 
(517) 371-1730 
rshannon@dickinsonwright.com 
 
Dated: March 13, 2024 
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Court of Appeals, State of Michigan 

ORDER 

PINEWOOD CIRCLE LLC V CITY OF ROMULUS 

Docket No. 367182 

LC No. 21-002697-TT 

Christopher M. Murray, Judge, acting under MCR 7.21 l(E)(2), orders: 

The motion to file an amicus curiae brief on behalf of Michigan Municipal League and 
Michigan Townships Association is GRANTED. The brief that was received on March 13, 2024, is 
accepted for filing. 

A true copy entered and certified by Jerome W. Zimmer Jr., Chief Clerk, on 
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Michigan Supreme Court 
Lansing, Michigan 

 
Elizabeth T. Clement, 

  Chief Justice 
 

Brian K. Zahra 
David F. Viviano 

Richard H. Bernstein 
Megan K. Cavanagh 
Elizabeth M. Welch 

Kyra H. Bolden, 
Justices 

 
 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

April 3, 2024 

Order  

 
 

 

Clerk 

April 3, 2024 
 
 
166511 (41) 
 
 
FRANK SAKORAFOS and ELAINE  
TSAPATORIS, 
 Plaintiffs-Appellees, 
  SC: 166511 
v   COA: 362192 
  Oakland CC: 2021-189644-CH 
CHARTER TOWNSHIP OF LYON, BOARD 
OF TRUSTEES OF THE CHARTER  
TOWNSHIP OF LYON, and JOHN DOLAN, 
 Defendants-Appellees, 
and 
 
56560, LLC, DANDY ACRES SMALL ANIMAL  
HOSPITAL, PLLC, doing business as THE DOG  
LODGE, THERESA McCARTHY, and  
TERRENCE McCARTHY, also known as  
TERRY McCARTHY, 
 Defendants-Appellants. 
__________________________________________/ 
 
 On order of the Chief Justice, the motion of the Government Law Section of the 
State Bar of Michigan and the Michigan Municipal League to file a brief amicus curiae is 
GRANTED.  The amicus brief submitted on April 2, 2024, is accepted for filing. 
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